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Honorahle George R, She

Dear sirz Opinion No. 0-3009

engtrﬁllir of Publie Acgsounts
1a, Texas

Ret {a) Payment of the\ oscupation

Authorisy of Comptreller
of m ¢ Al unu under Art-
: %cruon': An=
Leed éxvu Statutes
xaz, t0 make and pudblish
o regulation providing
* She Py ont of the above
dessrided osoupation taxes upon
R \guarterly baeis rather than
’n an annual baels.

X_ARK) 1 opinion request of January 3,
1941, baged -y ched “is Gated Jamuary 2, 1941, froa
fi. proard b 197 of Houston, Texas, from which

slients desire %o have an opinien
paysent of the osoupation tax om-
shines on & guarterly basis rather

AL basis. The ressen they wish to

pAY 1t auur‘arly is because the 1lifs of the aversge
table ie $iees wonthe and further the tax sertifi-
cate oannol be transferred to0 the new table they re-
plage the 014 one with on the leocation. I 40 not be-
lieve the law was intended for & year tax on an item
that would not have the use of a yesar for the operator.
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If a merchant cobtained a permit 1o operate a place for
a year he could well afford ii, if he knew he could
operate a year. In this case the operaiors know that
the marble tables will not run over threse months, and
means that they would have to buy four permits. They
feel that your coffice ocould do this By virtue of the
Article 70472-8 of the Civil Statutes of the State of
Texas, Vernon's Revision of 1925 and Article 7052 of
the Civil Statutes of the State 0f Texas, Vernon's Ree-
vision of 1925,

"he Comptiroller sould mske such rules by vire
tue of this article 7047a-8 for the ocollectlion of the
tax and article 7052 allows him to collect not less
than for three monthe. 1 believe that this will not
only help the tax payer but also the State in the
colleotion of the tax. Owing to the fact that it
is now time for the payment of the tax, I would ap-
preciate a prompt reply and hope that we can work
out this tax payment on the quarterly basis.

"I want you to bear in mind that this is an -
néilﬁf;tlx for an item that has only an average life
of ¢ ¢ months and cannot be transferred to a new

’ uoha.m."l(x A ST G e e

Artiele 7047a-3, Verncn's Annotated Revised (ivil
8tatutes of Texas, provides the following tax levy!:

"Every ‘owner' as that term is hereinabove
defined, who owns, eontrols, possesses, exhibits,
dlsplays, or wvho permits tc be exhibited or dige
played ixn this Btate any "soin-operated machines*
a8 that terz is defined herein, shall pay and
there 18 hereby levied on every coin-operated
machine ss defined in thie Act, except such as
are exempted hersin, an ;gnnﬁ;_gggnggg%ggzﬁfg de-
termined by the tolioving schedule: Emphasis

. ours)

Article 7047a-8, Vernon's Annotated Revised Civil
8tatuses of Texes, provides, in part, as follows:

"¢ & ¢ pProvided, however, that where the tax,
as now levied under the provisions of Chapter 116,
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Acte of the First Called Session of the Forty-
third Leglslature as amended by Chapter 304,

Aots of the Regular Sesdon of the rerty-tourth
Legislature, upon coin-operated vending machines,
hss Deen pald st ths time of the taking effect
of this Act, then, and in that event, the said

Coasrntrallar af ?nh'l 4n Aanauntas 4 -nthnni r ad

and empowered te make proper adjustment thereof,
by grediting pro rate, upon the annual basis,
any unearned tax, t

hereby levied. * ¢ *% (Emphasis ours

Artiole 7047a~15, Vemnon's Annotated Revised Civil
Btatutol provides in part, as follows!

“(ax) If any person shall exhibit, display
or have in his possession within this 3%tate any
coin-operated machine without having annexed or
attached thereto a valid liocense or permit issued
by the Coumptroller of Publie Accounts of this
State th ment n

for the gurrent year, * * *.¥ z!-phul- our-i
¥e think 1t is apparent from the above quoted pro-

C-wislone of ‘the '¢lted ooin-machine tax measure that it was the

intention of the Legislature %o levy sald tax upon an annusl
rather than a quarterly baeis. Within the four corners of
the Aot we do not find the worde "quarterly" or "payadble by
quarter* or any other language that would probably have been
used by the Legielature had it been their intention to allow
these taxes to be payadble upon a quarterly basis. ¥e 40 not
dispute the equities of the situation pointed out, argumenta-
tively, in the quoted letter and in the letter rron ¥r. Bernard
to this Department, or the hardships whisch would, under the
facte, be viaited upon the taxpayer by the oollection of this
tax on an annual basis. But 1t ie not the constitutional
function of this Department to pass upon the wisdom or expe-
disncy of any legislation which comes dbefore it for construc-
tion, as we are limited to a legal interpretation of the
sxsct language employed by the Leglislature. And it 1s our
considered judgment that & holding by this Department that
the coin-machine tex in question is levied and payable upon
the basis of such cuarter or guarters of a year as each
machine is actuslly in operation, rather than as an occupa-
tion tax againest the operator or owner, upcn an gnnual basie,
payable in advance, measured by the nunber of machines exhibe
ited and displayed, would do violence to the express language
of the Act above quoted,
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By the same token, we are constrained to hold that
the Comptreller of Public Accounts would not be authorized
to provide for the oollection and payment of these taxes upon
2 quarterly basis rather than an annual baeis, under the proee
visions of Article 7047a-8(a), Vernon's Annotated Revised
Civil Statutes of Texas, providing as follows:

*(a) The Comptroller of Fublic Accounts shall
have the authority to make and publish rules and

regulations, tent L t or the
other laws or the onltitution of this State or of
the United 8iastes, for the snforcement of the Pro-

visions of this Aet and the collection of the reve-
nues hereunder.' (Tmphasis ours)

Such a proposed rule or régulation would be palpably inconsis-
tant with ths textual provisions of the soin-machine tax act
hsreinabove pointed out, indicating a clear leglclative intent
thatdsueh Saxes should be leviged, collected and pald anmially
in sdvance. .

Kor oould such tnssosfeﬁ ™ile Or regulation of the
Comptroller of Public Accounts be sustsined by that part of
Article 7052, Vernon's Annotated Revised Civil Statutes of

- Texas, ‘pointed out 1n’ Wy, Bernard's letter and providing as

followa:

“The payment of the gpecific tax herein pro-
vided for shall be required by the tax collector
to be made before any person, firm or assocliation
of persons shall be allowed to engsge in any oo-
cupation requirtng " ltccnsc undtr any proviaton
of thls llw, bhig : A_periol

The clsuse "this payment to be made for a periocd
not less than three months" merely means that, in paying any
annual occupation tax in advance, suoch paynont xust be pro-
rated from the time the tax payer e¢ommences the taxed ooou-
yvation on a quarterly rather than a daily basis. To 1llug-
trate: A person entering the taxable occcupation during the
month of February must pay the cccupation tax for the full
year; 1f he enters the ocoupation during the second quarter
of the year, as in the month of June, he must pay a tax on
the full three quarters of the year; 1f he enters an occu-
pation at any time during the third guarter of the year, he
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must pay a tax for the full one-half year; likewlse if he
enters the occcupsatién during the last quarter of the year,
hie must pay the tax for She full guarier.

This is the meaning vhieh has, by numerous prior
opiniones of this Department, been attributed to that part
of Article 7052, Vernon's Annotated Revieed Civil Statutes
of Texas, providing that payment of the oecupation tax re-
quired before engaging in any taxed ocoupation, shall "bDe
nade for a period not less than three months." We cannot
agree with Mr, Bernard's contention that said provision
means that oocupation taxes cannot be collected and paid
for a period 1 1. e., annually rather

‘ than guarterly. or can we hold t suoh provision would
furnish any statutory basis for a rule or regulation of the
Comptroller of Public Accounts, allowing or recuiring the
occupation taxes involved here to be pald quarterly rather .
than annually.

Trusting the foregoing fully answers your inquiries,

ve are _
P
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